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that not only was racial segregation occurring, but the separate 
accommodations were grossly unequal. Ultimately, the plaintiffs 
prevailed and the Supreme Court overturned Plessy v. Ferguson and 
(theoretically, some people argue) ended racial segregation. The 
Court issued a unanimous ruling that determined state-sanctioned 
segregation of public schools violated the Equal Protection Clause 
of the Fourteenth Amendment. Judges in the Brown case were seen 
by some commentators (particularly segregationists) and citizens 
as interpreting laws to further their own social agenda. The Court 
was accused of writing new law, which is the responsibility of the 
legislature, because the justices ignored the precedent set in Plessy. 
The justices also relied on social science evidence from the Clark 
Doll Experiment, which showed the detrimental effect of segrega-
tion on black schoolchildren. In a series of studies, black children 
were more likely to pick a white doll, rather than a black doll, as 
the nice one and the one they wanted to play with.

The Roe v. Wade (1973) decision overturning laws prohib-
iting abortion also is cited as an example of judicial activism 
given that conservative judges voted liberally. The 7–2 opinion 
by Justice Harry Blackmun is criticized for establishing a broad 
constitutional right to privacy under the due process clause. 
Justice William H. Rehnquist’s dissent noted: “The drafters 
[of the Constitution] did not intend to have the Fourteenth 
Amendment withdraw from the States the power to legislate with respect to this matter.”2

A contemporary example concerns the Affordable Care Act, widely referred to as 
Obamacare. Broadly, Obamacare sought to decrease the number of uninsured people in the 
United States by increasing public and private insurance coverage. This significant overhaul 
of the nation’s health care system was challenged in courts and eventually made its way to 
the Supreme Court. In 2012, the Court upheld the broad outlines of Obamacare. Many com-
mentators decried the 5–4 ruling as judicial activism. Chief Justice John Roberts, appointed 
by a Republican president, voted to uphold the law. This case also highlights the significant 
tie-breaking power held by the chief justice.

Clark Doll Experiment. Social science findings played 

an important role in understanding some of the 

consequences of racial segregation. In what other ways 

has research influenced court decisions?
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COMMON MISCONCEPTIONS

Courts Are Immune to Outside Influences
The “veil of ignorance” described by John Rawls, 

author of A Theory of Justice, suggests a self-interested 
rational person or judge making a decision is uninflu-
enced by extralegal factors such as gender, race, or 
social class. A perfect system for making legal deci-
sions would ignore extraneous influences. In reality, 
social, legal, and political matters influence court 
decisions and the veil of ignorance fails. Two major 
constraints influence the courts’ decision making. 
Constraints of facts are legal influences that require 
a related case be considered before making a ruling. 

Constraints of law require that the justices consider 
which laws apply to the case based on interpretation of 
the Constitution, statutes, and precedent. Political and 
personal influences outside of these areas, however, 
may factor into decisions. Outside influences include 
public opinion, special interest groups, and politicians. 
Inside influences entail personal beliefs, political asso-
ciation, and professional relationships. Subjective deci-
sions (based on extralegal factors) are not uncommon, 
although the court attempts to rule based on objective 
criteria.
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